Archie W. Thurston v. Box Elder County : Unknown by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1990
Archie W. Thurston v. Box Elder County :
Unknown
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Philip C. Patterson; Attorney for Plaintiff.
Dale J. Lambert; Christensen, Jensen & Powell; Attorneys for Defendant.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Thurston v. Box Elder County, No. 900040.00 (Utah Supreme Court, 1990).
https://digitalcommons.law.byu.edu/byu_sc1/2851
PHILIP C. PATTERSON - 2540 
Attorney for Plaintiff 
427 - 27th Street 
Ogden, Utah 84401-4291 
Telephone: (801) 394-7704 
MAR 2 7 1990 
Clerk, Supreme Court, Utah 
IN THE SUPREME COURT FOR THE STATS OF UTAH 
ARCHIE W. THURSTON, 
A p p e l l a n t , 
v s . 
BOX ELDER COUNTY, 
Respondent. 
DOCKETING STATEMENT 
Case No. 900040 
Sub jec t t o a s s ignmen t t o 
t h e Court of Appeals 
P u r s u a n t t o Rule 9 of t h e Rules of t h e Utah Supreme C o u r t , 
t h e a p p e l l a n t s u b m i t s t h e f o l l o w i n g Docke t ing S t a t e m e n t : 
JURISDICTION 
O r i g i n a l a p p e l l a t e , j u r i s d i c t i o n i s c o n f e r r e d on t h i s Court 
by UCA § 7 8 - 2 - 2 ( 3 ) ( j ) ( a s amended, 1988) . 
NATURE OF PROCEEDING 
T h i s a p p e a l i s f rom t h e J a n u a r y 2 , 1990 Summary Judgment 
Order of t h e F i r s t J u d i c i a l D i s t r i c t Cour t f o r Box E l d e r C o u n t y , 
S t a t e o f U t a h , t h e H o n o r a b l e F . L . G u n n e l l , D i s t r i c t J u d g e , 
p r e s i d i n g . The No t i ce of Appeal was f i l e d J anua ry 24 , 1990. 
STATEMENT OF FACTS 
The a p p e l l a n t ( " T h u r s t o n " ) was a c o u n t y e m p l o y e e w i t h i n 
t h e Box E l d e r C o u n t y Road D e p a r t m e n t from May 1975 t o December 
3 0 , 1 9 8 8 . T h u r s t o n was i n v o l u n t a r i l y t e r m i n a t e d from employment 
e f f e c t i v e December 30, 1988 p u r s u a n t t o a c o u n t y wide g o v e r n m e n t 
r e d u c t i o n - i n - f o r c e a c t i o n o r d e r e d by t h e Box E l d e r C o u n t y 
Commission. The c o u n t y c o m m i s s i o n o r d e r e d RIF a c t i o n t a r g e t e d 
t h e removal of t h r e e employees w i t h i n t h e County Road Depar tment . 
At t h e t i m e of t h e o r d e r e d RIF a c t i o n , t h e C o u n t y Road 
D e p a r t m e n t was composed of t w e n t y - e i g h t employees . Approximate ly 
s e v e n of t h e d e p a r t m e n t e m p l o y e e s h a d a c c r u e d e m p l o y m e n t 
s e n i o r i t y g r e a t e r than t h a t of T h u r s t o n ' s . 
A Mr. John C o l l o m w a s t h e i n d i v i d u a l r e s p o n s i b l e f o r 
i m p l e m e n t i n g t h e RIF a c t i o n w i t h i n t h e County Road D e p a r t m e n t 
p u r s u a n t t o h i s p o s i t i o n as C o u n t y Road S u p e r v i s o r . Mr. Co l lom 
h a d m a i n t a i n e d t h i s d e p a r t m e n t s u p e r v i s o r p o s i t i o n f o r t h e 
p r e v i o u s f o u r y e a r s . 
The RIF a c t i o n was s u b j e c t t o c o n t r o l l i n g p r o v i s i o n s of 
S e c t i o n 1 1 ( f ) of t h e e n a c t e d A p r i l 2 6 , 1988 Box E l d e r C o u n t y 
P e r s o n n e l P o l i c y and P r o c e d u r e s M a n u a l . M a t e r i a l p r o v i s i o n s 
w i t h i n t h e manual s e t f o r t h t h e f o l l o w i n g l a n g u a g e c o n t r o l l i n g 
r e d u c t i o n - i n - f o r c e p r o c e d u r e s : 
When c i r c u m s t a n c e s (such as l a c k of funds or l ack 
of work) d i c t a t e t h a t a r e d u c t i o n in f o r c e i s 
needed , the E l e c t e d O f f i c i a l or Department Head 
s h a l l l a y off t he n e c e s s a r y number of employees 
w i th c o n s i d e r a t i o n t o t h e l e n g t h of s e r v i c e a n d / o r 
i n d i v i d u a l pe r fo rmance • 
T h u r s t o n ' s o f f i c i a l p e r s o n n e l f i l e , t o i n c l u d e r e q u i r e d 
a n n u a l pe r fo rmance a p p r a i s a l s , e v i d e n c e d , a s of December 1988, no 
c o u n s e l l i n g o r o t n e r form of d i s c i p l i n a r y a c t i o n for d e f i c i e n t 
j ob pe r fo rmance or work c o n d u c t a s of t h e d a t e of h i s December 
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1 6 , 1988 i n v o l u n t a r y employment t e r m i n a t i o n . T h u r s t o n l e a r n e d of 
h i s d i s c h a r g e from employment a t t h e end of t h e s c h e d u l e d F r i d a y , 
December 16, 1988 work day . Collom t h e n handed Thur s ton a " b l u e -
s l i p 1 1 d e s i g n a t i n g t h a t T h u r s t o n had been i n v o l u n t a r i l y s e p a r a t e d 
from employment p u r s u a n t t o a r e d u c t i o n - i n - f o r c e a c t i o n . 
C o l l o m ' s s t a t e d r e a s o n s f o r s e l e c t i n g T h u r s t o n f o r 
r e d u c t i o n - i n - f o r c e s e p a r a t i o n was t h a t Thu r s ton cou ld f i n a n c i a l l y 
t o l e r a t e t h e s e p a r a t i o n b e t t e r t h a n some o f t h e y o u n g e r 
d e p a r t m e n t e m p l o y e e s w i t h f a m i l i e s and t h a t Co l lom had h e a r d 
T h u r s t o n p r e v i o u s l y s t a t e t h a t T h u r s t o n c o u l d a l w a y s o b t a i n work 
w i t h a f o r m e r e m p l o y e r . T h u r s t o n s p e c i f i c a l l y a sked Collora i f 
h i s s e l e c t i o n f o r t h e RIF a c t i o n was b e c a u s e of d e f i c i e n t o r 
u n a c c e p t a b l e job pe r fo rmance t o which Collom then r e p l i e d "No". 
T h u r s t o n met w i t h C o l l o m a s e c o n d t i m e b e f o r e t h e 
b e g i n n i n g of t h e s c h e d u l e d Monday, December 19, 1988 work day . 
T h u r s t o n a g a i n asked Collom about t h e r e a s o n s f o r h i s employment 
t e r m i n a t i o n . For t h e f i r s t t i m e , C o l l o m i d e n t i f i e d p o o r j o b 
pe r fo rmance and i n s u b o r d i n a t i o n . Collcm s p e c i f i c a l l y i s o l a t e d a 
f e n c i n g p r o j e c t in which p l a i n t i f f had p a r t i c i p a t e d a p p r o x i m a t e l y 
two weeks e a r l i e r and a coun ty road c u l v e r t i n s t a l l a t i o n p r o j e c t 
w h i c h T h u r s t o n had s u p e r v i s e d d u r i n g t h e summer of 1988. Collom 
a c k n o w l e d g e d t h a t h i s D e c e m b e r 1 9 , 1 988 c o n v e r s a t i o n w i t h 
T h u r s t o n was t h e f i r s t t i m e f o r w h i c h Co l lom had e x p r e s s e d 
d i s s a t i s f a c t i o n wi th T h u r s t o n ' s job per fo rmance fo r any r e a s o n . 
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Two e m p l o y e e s , in a d d i t i o n t o T h u r s t o n , were s e p a r a t e d 
from t h e i r employment w i th t h e c o u n t y r o a d d e p a r t m e n t u n d e r t h e 
December 1988 r e d u c t i o n - i n - f o r c e a c t i o n . One of t h o s e employees 
was a p a r t - t i m e e m p l o y e e who had r e c e n t l y been h i r e d and a s i x 
y e a r employee . 
T h u r s t o n a d m i n i s t r a t i v e l y a p p e a l e d h i s e m p l o y m e n t 
t e r m i a n t i o n unde r c o n t r o l l i n g p r o v i s i o n s of t h e Box E l d e r C o u n t y 
P e r s o n n e l P o l i c y and P r o c e d u r e s M a n u a l . At t h e March 13, 1989 
B o a r d of A p p e a l s h e a r i n g , C o l l o m i d e n t i f i e d , u n d e r o a t h , n i n e 
i n s t a n c e s i n w h i c h he d e s c r i b e d a s d e f i c i e n t T h u r s t o n ' s j o b 
p e r f o r m a n c e . Co l lom a d d i t i o n a l l y c o n f i r m e d t h a t he had n e v e r 
d i s c i p l i n e d T h u r s t o n fo r any of t h e c i t e d e v e n t s . 
ISSUES PRESENTED BY THE APPEAL 
Did T h u r s t o n ' s i n v o l u n t a r y r e d u c t i o n - i n - f o r c e t e r m i n a t i o n 
comply w i t h c o n t r o l l i n g RIF p r o v i s i o n s w i t h i n t h e c o u n t y ' s p o l i c y 
and p r o c e d u r e s manua l on t h e b a s i s t h a t t h e C o u n t y e x p r e s s l y 
c o n s i d e r e d f a c t o r s and c i r c u m s t a n c e s b e y o n d T h u r s t o n ' s j o b 
s e n i o r i t y and job p e r f o r m a n c e . 
APPROPRIATE COURT FOR DECISION 
The a p p e l l a n t r e q u e s t t h a t t n e Utah Supreme C o u r t d e c i d e 
t h i s c a s e t o f u r t h e r deve lop t h o s e r u l e s of law which d e r i v e from 
t h e C o u r t ' s d e c i s i o n i n B e r u b e v . F a s h i o n C e n t r e , L t d . , 
771 P .2d 1033 (Utah 1989) . 
CONTROLLING CASE LAW AUTHORITY 
Arnold v. Titan Services Company, 
1121 Utah Adv.Rep. 4 (Nov. 21, 1989) 
Berube v. Fashion Centre, Ltd., 771 p.2d 1033 (Utah 1989) 
Caldwell v. Ford, Bacon & Davis Utah, 
777P.2d 483 (Utah 1989) 
Loose v. Nature-All Corporation, 
785 P.2d 1096 (Utah 1989) 
Lowe v. Sorenson Research Co., Inc., 
779 P.2d 668 (Utah 1989) 
Stewart v. Chevron Chemical Co. , 
762 P.2d 1143 (Wash. 1989) 
ATTACHMENTS 
December 14, 1989 Memorandum Decision 
Unsigned December 1989 Order 
Notice of Entry of Judgment ^ ^ 
January 18, 1990 Not ice ,0-f~Appeal / "\ 
DATED this Z£) day of March, 1990. 
PHILIP C. PATTERSON 
Attorney for, Appellant 
427 - 27th Street 
Ogden, Utah 84401-4291 
Telephone: (8010 394-7704 
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CERTIFICATE OF MAILING 
This is to certify that on the 26th day of March, 1990, I 
mailed a true and correct copy of the foregoing Docketing 
Statement to Dale J. Lambert, Attorney for Defendant, 510 Clark 
Learning Building, 175 South West Temple ^ Salt Lake^City, Utah 
8410 1, and to Jon Bunderson, ^ Box Eldfei^ sQounty Attorney\ One Main 
Street, Brigham City, Utah/84302. 
PHILIP C. jPATTERSON 
Attorney fd>r Appellant 
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IN THE FIRST JUDICIAL DISTRICT COURT, COUNTY OF BOX ELDER 
STATE OF UTAH 
ARCHIE W. THURSTON, 
Plaintiff 
vs 
BOX ELDER COUNTY, 
Defendant 
MEMORANDUM DECISION 
Civil No. 890000166 
This matter came before the Court on Counter Motions for 
Summary Judgment. The Court having read the motions, supporting 
documents and affidavits and counter pleadings of the parties and 
having heard oral arguments now issues the following Memorandum 
Decision: 
MEMORANDUM DECISION 
The issue presented before the Court is whether the 
procedures followed by the County in a reduction in force issue were 
appropriate as applied to this Plaintiff. It being conceded by the 
parties that there was a reduction in force not only of the 
Plaintiff in this action but, other individuals as well. 
It is agreed by both parties that the relevant provision 
involved in this action is contained in the Box Elder County's 
Personnel Policies and Procedures Manual adopted April 26, 1988 and 
specifically # II F Reduction in Workforce . The revelant language 
is quoted in this opinion in total as follows: "When circumstances 
(such as lack of funds or lack of work) indicate that a reduction in 
force is needed, tne Elected Official or Department Head shall lay 
off the necessary number of employees with consideration to length 
of service and/or individual performance. 
Civil No. 890000166 
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This case hinges on the definition of the word 
••consideration" and the effect to be given thereto and its 
application in this fact situation. 
The Court is of the opinion that the discipline proceduresof 
the Personnel Policy and the reduction in force considerations are 
separate and distinct and have no relationship to each other and is 
not persuaded that any performance matter to be considered in a 
reduction in force setting must preliminarily have been considered 
in a disciplinary setting. The Court also notes that while it might 
have been advisable to consider any performance of the Plaintiff in 
this case in a relationship to other employee's, the Court finds 
that there is no legal precedent which mandates such a procedure and 
accordingly finds that the county is not obligated to do so. 
As to the interpretation of the word "consider", both parties 
have referred to the Chevron case in their briefs and the language 
of the Court therein. In the opinion of the Court, the critical 
language in that case is that the provisions of referring to 
consideration of these factors were given "merely as a guideline for 
management". It is also unrealistic in the view of the Court to 
assume that if the Courts can indicate as they did in the Chevron 
case, that no relative weight or value is assigned to any of the 
criteria including the fact that "they may not give any weight 
whatsoever if management deemed it inadvisable to do so", that 
thereby the County would be procluded from considering any other 
factors. In the view of the Court even though there may be some 
equitable reasons for weighting factors differently than the County 
may have done in this case, the status of the law is that in 
reduction in force provisions such as the one before the Court the 
employer is only required to consider and give such weight as they 
determine appropriate to the factors enumerated and that they are 
not precluded from considering other factors in addition to those 
enumerated The uncontroverted 
Civil No, 890000166 
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affidavits of the County indicate that in fact the criteria were 
both considered, that there was concern expressed to the employee 
concerning his individual performance and that in addition to these 
factors, other factors were considered such as the opportunity for 
the employees to obtain outside employment if in fact due to the 
reduction in force he was terminated. 
Accordingly, for the reasons contained herein, the 
Defendant's Motion for Summary Judgment is Granted, there being no 
genuine issue of a material fact remaining and the Trial Setting in 
this matter is vacated. 
Counsel for Defendant to prepare an order for the Court 
consistant with this opinion and submit the same to Counsel for 
Plaintiff for approval as to form. 




CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
foregoing MEMORANDUM DECISION, postage prepaid, to the following: 
Philip C. Patterson, Attorney at Law, 427 27th Street, Ogden, UT 
84401-4291, Karra J. Porter & Dale J. Lambert, Attorneys at Law, 510 
Clark Learning Building, 175 South West Temple, Salt Lake City, UT 
84101 and Jon J. Bunderson, Box Elder County Attorney, 45 North 100 
East, Brigham City, UT 84302. 
DATED this 15th day of December, 1989. 
/PplccA/ 
Makla Li l jenc£t( is£/ / 7 
Deputy Clerk 
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Dale J. Lambert, 1871 
CHRISTENSEN, JENSEN & POWELL, P.C. 
510 Clark Learning Building 
175 South West Temple 
Salt Lake City, Utah 84101 
Telephone: (801) 355-3431 
Jon Bunderson, 0487 
County Attorney 
Box Elder County 
One South Main 
Brigham City, UT 843 02 
Telephone: (801) 734-9464 
IN THE FIRST JUDICIAL DISTRICT COURT OF BOX ELDER COUNTY 
STATE OF UTAH 
ARCHIE W. THURSTON, | 
Plaintiff, ; 
vs. ] 
BOX ELDER COUNTY, 
Defendant. ] 
i ORDER 
Civil No. 89 0000 166 
The Court having heard the oral arguments of counsel 
representing the plaintiff and the defendant, the motions, 
supporting documents, affidavits and other pleadings on file herein 
and good cause appearing therefor: 
NOW THEREFORE IT IS ORDERED, ADJUDGED AND DECREED that 
defendant's Motion for Summary Judgment is hereby granted and 
plaintiff's Motion for Summary Judgment is hereby denied. 
Consistent with this Order, plaintiff's Complaint is hereby 
dismissed with prejudice. 
DATED this day of December, 1989. 
BY THE COURT: 
By:. 
District Court Judge 
Philip C. Ratterson 
Attorney for Plaintiff 
2 
Dale J. Lambert, 1871 
CHRISTENSEN, JENSEN & POWELL, P.C. 
510 Clark Learning Building 
175 South West Temple 
Salt Lake City, Utah 84101 
Telephone: (801) 355-3431 
Jon Bunderson, 0487 
County Attorney 
Box Elder County 
One South Main 
Brigham City, UT 84302 
Telephone: (801) 734-9464 
IN THE FIRST JUDICIAL DISTRICT COURT OF BOX ELDER COUNTY 
STATE OF UTAH 
ARCHIE W. THURSTON, ] 
Plaintiff, ; 
vs. 
BOX ELDER COUNTY, 
Defendant. ] 
l NOTICE OF ENTRY OF 
> JUDGMENT 
i Civil No. 89 0000 166 
Pursuant to Rule 58A(d), defendant Box Elder County hereby 
gives notice that the Judgment in the captioned case was entered 
on January 2, 1990. 
DATED this I day of January, 1990. 
CHRISTENSEN, JENSEN & POWELL, P.C. 
... Ckj. 
Dale J. Lambert 
Attorneys for Defendant 
PHILIP C. PATTERSON - 2540 
Attorney for Plaintiff and Appellant 
427 - 27th Street 
Ogden, Utah 84401-4291 
Telephone: (801) 394-7707 
IN THE FIRST JUDICIAL DISTRICT COURT OF BOX ELDER COUNTY 
STATE OF UTAH 
ARCHIE W. THURSTON, 
Plaintiff and Appellant, 
vs. 
BOX ELDER COUNTY, 
Defendant and Respondent. 
NOTICE OF APPEAL 
Civil No. 89-0000-166 
Notice is hereby given that Archie W. Thurston, plaintiff 
above named, hereby appeals to the Utah Supreme Court from the 
First Judicial District Court, Box Elder County, State of Utah, 
judgment entered in this action on January 2, 1990 in favor of 
defendant and against plaintiff. 
DATED this /£& d/y 
:LIP C. PATTERSON 
Attorney f^ r Plaintiff and 
Appellant 
